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No. 13,831

IN THE

United States Court of Appeals

For the Ninth Circuit

Libby, McNeill & Libby

(a corporation),

Appellant,

vs.

Alaska Industrial Board, Composed i

of the Territorial Insurance Commis-

sioner, Attorney General of Alaska,

and the Territorial Commissioner of

Labor, and Linda Miriam Johnson,

Appellees.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable William Denman, Chief Judge, and

to the Honorable Associate Judges of the United

States Court of Appeals for the Ninth Circuit:

Appellant asks for a rehearing because it believes

the Court in its Opinion of September 29, 1954, did

not take into consideration the decision of the United

States Supreme Court in United States v. Ellicott,

223 US 524, 538-539, 56 L.ed. 535, 542, wherein Mr.

Chief Justice White said:



"A motion to dismiss the appeal first requires

attention. The facts are as follows:

"The judgment against the United States was
entered on May 18, 1908. Eighty-four days after-

wards, on August 10, 1908, defendant filed a mo-
tion for a new trial. This motion was argued and
submitted on November 23, 1908, and was over-

ruled on January 4, 1909, in the term which be-

gan on December 7, 1908. Seventeen days after-

wards, on January 21, 1909, the United States

filed a motion to amend the findings of fact; on

February 8, 1909, the motion was argued and sub-

mitted ; and on February 15, 1909, the motion was
overruled in part and allowed in part. Ten days

afterwards, on February 25, 1909, the United

States made application for and gave notice of an

appeal 'from the judgment rendered in the

above-entitled cause on the 4th day of January,

1909.'

"The grounds for the motion to dismiss are

these: (a) that the appeal was not taken within

ninety days after judgment (Rev. Stat. § 708,

U. S. Comp. Stat. 1901, p. 575), and (b) that the

appeal prayed for and allowed was not from the

judgment of January 4, 1909, 'but was merely

from the order overruling the motion for a new
trial.'

"The motion is without merit. The general rule

governing the subject of prosecuting error or tak-

ing appeals from the final judgments or decrees

is, we think, applicable to judgments or decrees

of the court of claims, and that rule treats a judg-

ment or decree properly entered in the cause as

not final for the purposes of appeal until a mo-

tion for a new trial or a petition for rehearing,



as the case may be, when entertained by the court,

has been disposed of; and the time for appeal

begins to run from the date of such disposition.

Kingman & Co. v. Western Mfg. Co., 170 U. S.

675, 680, 681, 42 L.ed. 1192, 1194, 18 Sup. Ct. Rep.

786. It is, we think, also manifest that the ap-

peal was taken upon the hypothesis just stated,

that the judgment entered did not become a final

judgment for the purposes of appeal until the

motion for a new trial had been disposed of.

Texas & P. R. Co. v. Murphy, 111 U. S. 488, 28

L.ed. 492, 4 Sup. Ct. Rep. 497."

and thereby deprived Appellant of its right to have

the merits of its appeal determined.

None of the 12 decisions, 10 whereof by this Court

and 2 by the United States Court of Appeals for the

Eighth Circuit, cited by this Court in its instant

Opinion, so far as Appellant's examination discloses,

discussed or even mentioned that U. S. Supreme Court

decision.

The only difference in the instant case between the

facts in the U. S. Supreme Court decision is that the

Appellant therein termed the "order overruling the

motion for a new trial" as "judgment" whereas here

appellant in its notice of appeal (PR 26) denominated

the minute order of March 25, 1953, and didn't say

Decree of January 2, 1953 (PR 15).

No one could read the appeal record and not under-

stand the Appellant was appealing from the judg-

ment itself. The Supersedeas bond (PR 27) super-

seded and appealed from the judgment; in fact, it



therein stated, after having mentioned the "Decree

made and entered by the Court on January 2, 1953,

against plaintiff and in favor of the defendant Linda

M. Johnson," that "Whereas said plaintiff is desirous

of staying the execution of said judgment so appealed,

from, and the defendants have agreed that the penal

amount of the supersedeas shall be $7,000.00," (PR
27) and principal and surety bound themselves to

"satisfy the judgment in full, together with all costs,

interest and damages for delay, if for any reason the

appeal is dismissed or if the judgment is affirmed,

and will satisfy in full such costs, interest, and dam-

ages, as the appellate court may adjudge and award"

(PR 27-28).

The Supersedeas was approved and filed on April

15, 1953 (PR 30), which was within 30 days of entry

on March 25, 1953 (PR 14) of the minute order de-

nying Appellant's Motion for New Trial (PR 23-26).

Appellant, by Brief (PR 15), seriously advocated

the granting of its Motion for New Trial (PR 23-26),

which the trial Court treated as one for a rehearing

(PR 15).

Appellant submits that its Notice of Appeal should

be liberally construed as said by the Honorable United

States Court of Appeals for the Seventh Circuit, i.e.:

"Courts are liberal in construing the sufficiency

of a notice of appeal, and, where it appears from
the notice, as in the instant case, that there is

sufficient information acquainting appellee as to

the judgment appealed from (the appellee not

being prejudiced or misled) the mere fact that

the designation of plaintiff and defendant was in-



terchanged is no ground for dismissing the ap-

peal."

Martin v. Clarke, 105 F.2d 658, 124 ALR 498.

In this case Appellee was not prejudiced or misled,

in fact she did not raise any question of the sufficiency

of the notice, nor did she lack sufficient information as

to the judgment appealed from. Her counsel on April

13, 1953, approved the Supersedeas (PR 30).

Without conceding that its Notice of Appeal (PR
26) was insufficient, Appellant submits the Superse-

deas itself, with the above quoted language, was a suffi-

cient Notice of Appeal, and was a formal document

timely filed in the case, served upon and approved b}^

Appellee (PR 30), which constituted a notice of ap-

peal from the decree or judgment of January 2, 1953

(PR 22-23; 27); and even had Appellant not served

and filed its "Notice of Appeal" (PR 26), its

Supersedeas (PR 27-28) alone constituted a sufficient

notice of appeal under Rule 73(a) FRCP, and would

not have been subject to the criticism made in

Federal Deposit Ins. Corp. v. Congregation

Polley Tzedeck, 159 F.2d 163 (CCA NY),

166.

The record plainly shows that Appellant intended

to appeal from the decree of January 2, 1953; hence,

it respectfully suggests that a harsh denial to consider

the merits of its appeal should not be exercised, but

that the more liberal rule should be followed as in

Sobel v. Diatz, 189 F. 2d 26, 27.

and consideration be given to the merits of its ap-

peal.



Appellant urges that the Federal Rules of Civil

Procedure should be construed in the spirit of Chief

Justice Hughes' view of them:

"It is manifest that the goal we seek is a simpli-

fied practice which will strip procedure of un-

necessary forms, technicalities and distinctions,

and permit the advance of causes to the decision

of their merits with a minimum of procedural

encumbrances."

21 American Bar Association Journal 340.

Clearly this Honorable Court has jurisdiction to

do so. The United States Court of Appeals for the

District of Columbia said, in respect to a notice of ap-

peal from an order of January 17, 1942, denying a re-

hearing, whereas technically the notice should have

been given from an order of October 17, 1941, dismiss-

ing the complaint, i.e.:

"However, treating the appeal as one from the

dismissal order of October 17, 1941, as we may
(United States v. Ellicott, 223 US 524, the ques-

tion presented is whether the filing and consider-

ation of the motion for rehearing suspended the

running of time for appeal. If it did, the appeal

was timely and the motion to dismiss should be

overruled. '

'

Safeway Stores, Inc. v. Coe, 136 F.2d 771,

773.

The dissenting opinion, wherein were cited Chief

Justice Hughes' views, supra, even more clearly indi-

cated that United States v. Ellicott, supra, supported

liberality in hearing litigants on the merits of their

controversy, saying, i.e.:



" Generally speaking, it may be said that the

new rules evidence no intention of penalizing liti-

gants because of such informalities in their plead-

ings, as appeared in appellant's motion in the in-

stant case. Instead, it is their clear purpose to

secure the just, speedy, and inexpensive deter-

mination of every action; to avoid the old con-

cept of procedural rules 'as ends in themselves

upon whose rigid altar has ultimate justice been

sacrificed.'
"

136 F.2d 782.

Wherefore, Appellant urges that its Notice of Ap-

peal (PR 26) is sufficient but, even if not, that its

Supersedeas (PR 27-28) is sufficient to constitute a

Notice of Appeal from the Decree of January 2, 1953,

and that Appellee has been neither prejudiced nor

misled but has been informed at all times that Appel-

lant appealed and intended to appeal from that De-

cree, and prays that this Honorable Court's Order of

September 29, 1954, denying Appellant's appeal may
be set aside and the merits of that appeal considered

;

but, should this prayer be denied, that a further stay

of 30 days be granted.

Dated, Juneau, Alaska,

October 24, 1954.

Respectfully,

R. E. Robertson,

Robertson, Monagle & Eastaugh,

Robert V. Holland,

Bogle, Bogle & Gates,

Attorneys for Appellant

and Petitioner.
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Certificate of Counsel.

I hereby certify that in my judgment the foregoing

petition for rehearing is well founded and that it is

not interposed for delay, and that it is meritorious be-

cause there is a conflict of Federal opinion upon the

principle used by this Honorable Court as a basis of

its order of dismissal of September 29, 1954, and that

the Court misapplied that principle and overlooked

that the Supersedeas (PR 27-30) specifically appealed

from and superseded the Decree of January 2, 1953,

and was sufficient in itself to give sufficient notice of

Appellant's appeal.

Dated, Juneau, Alaska,

October 27, 1954.

R. E. Robertson,

Of Counsel for A ppellant

and Petitioner.


